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I. INTRODUCTION

It is said that denial of the right to bear and take care of children is a dep-
rivation of basic humanity i.e. human dignity and equal status.! The right of a
woman to make individual decisions regarding her body is the crux of the fun-
damental right to privacy and equality with regards to intimate matters related
to “physical and psychological integrity”.? Privacy gives space to women to decide
what they need for their bodily autonomy.? This decisional autonomy is needed
for “the development and expression of personhood and personality, including the
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freedom to exercise moral responsibility”.* Wealthier women require negative pri-
vacy rights to restrict the State from interfering with their access to healthcare,
and allow them to exercise choices with regards to abortion, surrogacy and mater-
nity freely’ However, poorer women also need positive privacy rights, which do
not allow the government to impose conditions to receiving healthcare.

Poor mothers have existed on both sides of the deserving and undeserving
poor.” Deserving poor are those who are considered to be in need and not able
to join the workforce due to certain externalities, whereas, the under deserving
poor are those who are said to not wish to work, and are considered able-bodied.?
Throughout history, poor women have had lesser privacy than than that of other
women.” When the government asks for private information from these preg-
nant women, or enters a poor woman’s house to scrutinise whether her children
are being taken care of, or when the children are put into foster care, are some
instances where interventions by the government affect the poor woman’s privacy,
and not as a result of government neglect.!” On a basic level, poor women take up
low paying jobs' and States intrude into their homes, especially if they are single
mothers, under the paternalistic notion that these women need to be saved.'? In
jurisdictions such as USA, a condition for poor women to receive welfare benefits
means extensive government inspection and restrictions on reproductive choices.
To be eligible for the benefits, poor women are forced to travel to far off offices to
gather the required approval and prove their eligibility, which requires the answer-
ing of very personal and intimate questions.' Thus, while there is a universal feel-
ing of unease among people about their privacy rights in the technological era,
the risks of privacy deprivation faced by poor women go beyond unease, question-
ing their daily existence.”
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Through this paper, I attempt to show how privacy rights for women on
the margins are more formalistic in nature, with the State using their poverty as
a way to keep them under constant surveillance, thereby increasing their exist-
ing vulnerabilities. In Part I, I look at how the notion of public patriarchy works
with regard to the American Medicaid programmes, and the general anxieties sur-
rounding the individualistic conceptualisation of both privacy and poverty. Part
IT studies the Puttaswamy cases, and the subsequent effects of the AADHAAR
on the reproductive and maternity rights of women in India. I observe alternate
approaches to privacy, as suggested by scholars in Part III which focuses on dis-
tributive equality through the Directive Principles of State Policies (‘DPSP’).
Lastly, I conclude the paper by ascertaining that merely attempting to digitise
aspects of maternal healthcare through the usage of AADHAAR not only ignores
the existing inequalities in the society, but also furthers the issues relating to pov-
erty through a complex web of surveillance.

II. Poor WOMEN AND THE PUBLIC PATRIARCHY

Welfare States violate the privacy of poor women not only as a mandatory
requirement for processing applications but also as a reinforcement of paternal-
ism towards the abject.'® State assistance looks down upon women who do not
cater to the stereotypical notion of a ‘good woman’ and the invasion of privacy
is a commonly used tactic for stigmatising maternal and reproductive welfare.”
Intrusion into their personal lives causes poor women to suffer psychologically
and fear degradation.'® To bypass these intrusions, women tend to take up infor-
mal work to ensure that their families are taken care of."” This futher segregates
women already on the fringes of society, due to the fear of exposure.

Khiara Bridges, an anthropologist, discusses the American example of how
the Medicaid program would include the evaluation of women’s formal educa-
tion and reading level, history of previous pregnancies, substance abuse etc.® A
woman without adequate insurance is required to disclose such intimate details,
thus leading to an avoidance of state assistance due to the risks.?! According to
her, poor mothers do not have privacy rights in the first place, due to both,

16 Supra note 7, at 3.

7" Amy Mulzer, Note, “The Doorkeeper and the Grand Inquisitor: The Central Role of Verification
Procedures in Means-Tested Welfare Programs’ (2005)36 Columbia Human Rights Law Review.
663, 675  <https://heinonline.org/HOL/LandingPage?handle=hein.journals/colhr36&div=30>
accessed February 13, 2021.

18 Ibid.

9 Ibid.

2 The Medicaid Program is a both federal and state program in the United States of America which
assists low income groups with medical costs.

2 Tanvi Misra, “‘Why Some Women Don’t Actually Have Privacy Rights’ (Bloomberg CityLab, July
24, 2017) <https://www.bloomberg.com/news/articles/2017-07-24/why-poor-women-don-t-have-
the-right-to-privacy> accessed February 13, 2021.



XIV JOURNAL OF INDIAN LAW AND SOCIETY Vol 12(1) [Monsoon (2021)]

public benefits and the criminal justice system.?? Since the introduction of welfare
schemes in America, payments are dependent on the woman’s compliance with
the standard of “sexual and reproductive behaviour”?® Welfare frauds have been
taken seriously in most states of America by introducing law enforcement agencies
into the welfare system.* In states such as California, a mother receiving welfare
ought to sign documents which could reduce her entitlements if she were to have
a boyfriend without having informed the State or having past criminal records.”
Even Brazil’s Bolsa Familia Program receives complaints regarding the legitimacy
of beneficiaries which inevitably play into gender stereotypes.’® For instance, it
involves a discussion on who is a ‘good mother’ and the issue of the female iden-
tity being attached to the notion of motherhood.?”

Such judgements are similar to Iris Young’s conception of public patriar-
chy, where dependence on childcare results in intrusive control over women.*® The
public patriarchy is the State and other institutions which tend to preserve patri-
archal practices in society by furthering existing gender inequalities.” It is ironic
that the State only cares for the children of poor mothers, attributing latent crim-
inality to the latter because of their status of poverty.®® Even now, the State does
not see abortion or maternity rights as necessary to achieve gender equality as
female happiness is not accounted for, being a matter of convenience for only few
women.”! However, the answer to protect the privacy rights of poor women does
not merely lie within the law, according to Bridges.* Court pronouncements or
rights based legislations do not always give these women the dignity and respect
they deserve; what is more important is the cultural outlook of State and non-
State actors.”
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Catherine MacKinnon argues that the right to privacy, whilst keeping away
state intervention, allows others to oppress the marginalised without the involve-
ment of the State; there may still be individualised oppression, where men oppress
women.* The current jurisprudence of privacy, according to her, focuses only on
the absence of state threat, but does not take into account that state action might
be fundamental in order to secure freedom and equality.” For instance, women
may not be able to exercise their choice over pregnancies even when the State
allows for medical termination as they do not acknowledge the biological differ-
ences or their substantive rights. There might be situations of poverty, inadequate
access, etc. which do not allow women to get contraceptives.

In India, the AADHAAR violates an impoverished woman’s privacy as
it interferes with the decisions of women by using government benefits to push
women into or out of motherhood.*® The State not only fails to provide the free-
dom of choice to women but also does not provide the requisite needs i.e. ade-
quate healthcare infrastructure.”” This individualistic view of poverty is that
people are poor because of their faults and not externalities such as economic and
social policies and inherent biases. Due to this presumption of personal faults,
poor mothers are scrutinised more than other women as their poverty, perceived
to be their fault, would turn into a vicious cycle and affect their offspring as

well.3

III. THE PurTAswAMY CASES AND THEIR
ImracT ON Privacy RiGHTS FOR WOMEN

A. Tue RigHT To PrIvACY JUDGEMENT

Puttaswamy I, which upheld the right to privacy as a fundamental right
emanating from Article 21 of the Indian Constitution, cannot be seen as a com-
prehensive position on reproductive and maternity rights.* This is due to the fact
that it lacks an expansive discussion on the various access hurdles for women
in India, merely focusing on the privacy aspect.”” However, the right to privacy
changes the way abortion and surrogacy are looked at in India. By ensuring that
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the right to privacy is based on one’s individual autonomy and the important
parts of one’s life, it allows women to challenge the socio-legal structures that
restrict their abilities to exercise full rights over their bodies.!

While Justice Chandrachud’s insight into the comparative American right
to privacy may be useful, it cannot be directly imported to the Indian context.
India lacks basic healthcare infrastructure in both urban and rural areas, and
widespread poverty translates into limited access for women to such infrastruc-
ture.” Even where adequate infrastructure might exist, poor women are unable
to access them due to financial and social limitations.*> Such existing barriers dis-
allow women from accessing necessary healthcare services. The poor healthcare
infrastructure, systemic impoverishment, low educational qualifications, and other
barriers, even with the presence of facilities, limit the knowledge base of women
to make informed decisions regarding contraceptives, etc.

Even with the stark socio-economic differences between India and the
United States of America, the concept of privacy being a part of one’s liberty, i.e.
giving importance to individual free choice, has been reiterated throughout the
case.® There is no discussion on how a woman’s ability to exercise choice might
be substantially different in India due to the aforementioned constraints. Even
though the judgment has addressed the usage of the right to liberty in America, it
has not considered the effects of the judgement in India.” Despite India’s positive
obligations under various statutes, such as the Medical Termination of Pregnancy
Act, 1971 (MTPA), and DPSPs, meaningful access is not always present due to
India’s huge rural population and poor healthcare infrastructure. Women on the
fringes face extreme difficulty in paying private hospitals and paying for daycare,
pushing them towards greater marginalisation, resulting in them accessing in for-
malised methods of abortions.*® There have been estimations that for every legal
abortion in India, there occur around two to ten illegal abortions.”
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Puttaswamy I acknowledges the movement of reproductive rights away from
the governmental perspective of population control and focuses instead on wom-
en’s bodily autonomy and the freedom to choose in terms of healthcare.”® Though
Indian jurisprudence till Puttaswamy I has reiterated the fundamental right to
procreate and the importance of the use of contraception, there have not been any
case laws recognising abortion rights. Moreover, the MPTA regulating abortions
still does not allow the woman to independently abort the fetus at any stage.”!
The woman cannot choose to abort according to her wishes, and can only do so
for medical reasons.”® The MPT Bill, 2020 which is considered to be progressive,
still requires abortions to be done by specialised doctors, which excludes a huge
percentage of women who do not have access to such doctors.®

B. AADHAAR AnD LINKED WELFARE SCHEMES

Even though Puttaswamy [ is hailed to be extremely progressive,
Puttaswamy II has legitimised the linking of the AADHAAR card for any wel-
fare benefits.”® Moreover, Puttaswamy [ itself did not address concerns regarding
the data collection of individuals in matters of public interest.” Public hospitals
mandate women to produce AADHAAR cards to receive maternal healthcare.’
Even without specific notices from the Centre regarding the same, many hospitals
have made AADHAAR compulsory for the availing of any reproductive health
procedures.” In 2017, a hospital in Chandigarh denied ultrasonography services
to a pregnant woman as she failed to produce her AADHAAR card.’® Due to
this refusal, she was forced to go to a local doctor who did not carry out the
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procedure properly, resulting in the need for intensive medical care and blood
transfusion.”” In another instance in Gurgaon, a woman was allegedly denied
admission into a public hospital as she did not carry her AADHAAR card, and
eventually had to deliver the baby outside the emergency ward.®® Some have even
had to deliver babies in the parking lots of hospitals, as they could not be admit-
ted due to the lack of an AAHDAAR card.®" The outcome of this is the denial
of basic services and fundamental rights to those who have not been able to get
AADHAAR cards, and difficulty in accessing those benefits that come with open-
ing a bank account and linking it with AADHAAR.

Although the AADHAAR and allied regimes have brought about eas-
ier mass surveillance, surveillance has not always depended on technology.
Surveillance is a way of social control over women’s choices and bodies. Women
from all walks of life are constantly monitored concerning their “bodies, actions
and choices”® Continuous surveillance leads to a “social panoptic” where the
fear and threat of scrutiny and the resulting gender non-conformity results in the
reclusion of women by themselves.® Apart from the chilling effect of surveillance,
giving the government access to personal information of persons can make the
latter susceptible to various vulnerabilities. There are concerns regarding equality
and individual autonomy with schemes collecting personal data.®* In a country
where women’s choices are constantly criticised, such collection will restrict not
only choices but also accessibility to the required services.® Increased visibility of
women from vulnerable backgrounds leads to increased tensions. For example,-
women who are under the Swadhar Grah scheme, which rehabilitates impover-
ished women and those trafficked,* or those covered by the rehabilitation scheme
for the feminised work of manual scavenging,” have to now mandatorily use their
AADHAAR to receive any kind of benefits.®® Under such schemes, women might
not want their work history or personal information to be out for the public patri-
archy. Usha Ramanathan has noted that technology is meant to pull out people
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from oppressive structures and not place an eternal label on them. She also men-
tioned how the “anonymity of these women was the first casualty”.” The creation
of welfare databases implies that female beneficiaries will have their information
with the government for any transaction.

The Janani Suraksha Yojana, which is meant to give cash incentives for
institutional delivery to women from poorer households, has mandated the
requirement of AADHAAR verification”® Furthermore, the Pradhan Mantri
Matru Vandana Yojana, a conditional cash transfer which gives lesser assistance
than mandated by the Food Security Act, has mandated AADHAAR too.”
A survey suggests that only 39% of the beneficiaries had even received the first
instalment for their first child.”> Most of the applicants are newly married young

women who are either pregnant, or nursing an infant and need to take rest.”?

What they are forced to do instead is to fix these AADHAAR related errors.
The scheme also requires the AADHAAR card of the father of the child, which
makes it difficult for single or unmarried mothers to avail of the benefit.”” The
procedure for making corrections related to birth date, names, addresses etc. have
not been propetly set out or explained.”® Moreover, a government circular has
limited the number of genders, dates of birth, and names that can be changed.”
Such measures affect women more than men, as due to patriarchal practices, it is
the women who have to take up their husbands’ surname.

Annecdotal accounts of women across the country have gone through
a wide number of issues due to the absence of the card or seeding. Banks have
explained that they are merely following the KYC guidelines issued by the RBI
which necessitate seeding. Additionally, a copy of the marriage certificate is not
enough to link if there are errors in the name.”® The beneficiary has to bring a
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new card with the updated name, as the KYC system does not get updated if
even slight changes are made in the name.”

Apart from restrictions to access, the database also collects personal infor-
mation on women seeking reproductive healthcare, which is then transferred to a
centralised server and distributed amongst associated parties.®® An associated party
is one that has access to people’s AADHAAR numbers, and can request informa-
tion from the UIDAL® As per the Ministry of Law and Information Technology,
such a party could include most government bodies, banks, telecoms etc.®? Leaks
being common in the digital system, undermines the right to privacy.® Recently,
a data breach made the records of 12.5 million women available online.?* These
records included various intimate details, such as abortions, etc. Despite the

sensitive nature of the information, it took the government a month to fix the
breach.®

Increasing data surveillance whilst having minimal protection puts the pri-
vacy of women at risk. It is especially threatening for women who face access
restrictions and makes them vulnerable to data hacks, which is common to the
AADHAAR database.’® In a country where there is widespread stigmatisation and
ostracisation due to misinformation, a database on health choices furthers the vul-
nerabilities that women go through to access basic healthcare.¥” On an individ-
ual basis, the details of each woman are digitised into a data set.®® This results
in shifting focus from the complexities of women’s health to the amplification of
their identities. The argument of putting socio-economic rights at the forefront
despite the intrusion into the right to privacy is a flawed concept, as the man-
datory linking of AADHAAR for social security schemes ends up compromising
both informational privacy and women’s basic healthcare rights in specific ways.
Moreover, a dearth of public consultations and redressal systems makes these ser-
vices even more difficult for marginalised women to access.®’
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To link reproductive services to such a database runs the risk of data leaks
in a country which already stigmatises abortions.”® It disproportionately affects
the marginalised through using ‘data extremes) i.e. they are living on the edge
of data collection, resulting in the system either ignoring them or forcing them
to forgo ‘deviant behaviour’”! Across different initiatives, such as the Mother and
Child Tracking System, maternal and reproductive health is merely seen as a med-
ical process without enough data.’? If the initiative is to decrease infant mortality
rates, then services should be provided to every woman, regardless of the posses-
sion of AADHAAR.” The opportunities of women to access healthcare is ignored
and the behaviour of women through surveillance is heightened. Keeping track of
every abortion through AADHAAR leaves a digital trail of decisions taken by a
woman regarding her reproductive health, interfering with her freedom of choice
over her body. Constant surveillance will force women to use alternative methods
of unsafe abortions, increasing risks to life and health.”

IV. REALISING THE CAPABILITIES OF WOMEN

Indian women, as elucidated above, have minimal ability to make maternity
and reproductive choices. The Office of the United Nations High Commissioner
for Human Rights has stated that “that the defining feature of a poor person
is that she has very restricted opportunities to pursue her well-being.”® Liberty
without adequate access to healthcare is not of much use to Indian women. Even
feminist debates that came about soon after Roe v Wade highlighted the issues
of a decisional based framework, seeing privacy as an “individualistic negative
right” as opposed to an equality oriented framework.”® The understanding was
not related to making abortion services available to women, but to minimise state
intervention.”” The hiccup in giving women comprehensive healthcare is merely
the inconvenience of disrupting the status quo. This might be due to the fact that
women are seen just as mothers and not as individuals with complete agency over
their decisions. Furthermore, it is worthwhile to note that in the past, women
have had the “wrong kinds of privacy” and “too much privacy in the sense of
imposed modesty, chastity, and domestic isolation”, and not the required privacy
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which gives “adequate opportunities for individual modes of privacy and private
» 98

choice”.

A different perspective following from Martha Nussbaum’s approach to
capabilities, which acknowledges the importance of ‘bodily autonomy’ and ‘bodily
health’, could be seen as an alternative to individualistic notions of privacy.”® If
in the future, there are cases regarding the expansion of maternity and reproduc-
tive rights in India, the capabilities approach can be a model to understand how
the right to privacy affects the discussed rights due to the conditions existing in
the country. This approach will not use the usual methods of understanding the
development in dealing with the gendered access to resources. A set of questions

suggested by her are worth asking'®, such as —

1. What are the resources that exist?
2. To what extent does A have access and control over Y?
3. What is the extent to which A is satisfied with the choices available?

She notes that universally, women are less privileged than men, and that
impoverishment is gendered, which does not allow the woman to be “fully
human”!”® Development is to be looked at through the opportunities available to
each person, which assists one in understanding the intersectionality of gender.
This acknowledges that women usually have lesser financial resources, and that
physical restrictions affect their access to healthcare. There needs to be a struc-
tural solution to make the realisation of rights possible by determining what is to
be provided for such a realisation. Reproductive justice is not merely limited to
having the freedom to abort or surrogate, but also to meaningful institutions that
allow for women to make their own choices. As much as medical decisions are
private matters, abortion and the like are also “public goods™.!*?

Sandra Fredman, focusing on the principle of equality, has noted that
it is imperative to break the vicious cycle of disadvantage by locating the “dis-
tributive inequalities” and fixing the ‘detrimental consequences attached to
that status’ which affect some groups more than others.! Partnering equality
principles and socio-economic rights, wholesome progress can be made in solv-
ing gender inequalities if socio-economic rights are engendered. Focusing on
disadvantage instead of trying to reach equality is a better method of ensuring
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substantive equality. The principle of equality helps in appreciating the aspect of
women’s privacy that need positive protections.'” The concepts surrounding pri-
vacy need to include the hierarchical structures present in society that allow for
only some women to exercise bodily autonomy, whereas many cannot. She states
that the need to increase healthcare standards is already covered by Article 47 of
the Indian Constitution.!® Even though it is a DPSP, case laws have relied on it
whilst laying down the State’s obligations.!*

V. CONCLUSION

When the State attempts to interfere into poor mothers’ private lives, it does
so under the assumption that it is alright to invade their rights, and that their
actions are just under law, and are fulfilling ‘public interest.'”” A rights-based
approach, along with substantial safeguards and a due process being followed,
could solve the trade-offs made with privacy to access social welfare. Basing
welfare schemes on designs of surveillance goes beyond inclusion and exclusion,
as it neglects basic human rights principles such as equity, justice, dignity, and
fairness.!*

Each time a new welfare program is initiated, the right to privacy should
be taken into account from the very beginning. If it is not considered, the risks
will outweigh the benefits. Undeniably, welfare systems are complicated, and thus
it is all the more important in the information age to meet certain requirements
of protection. Social protection should be in tandem with data protection laws
with built-in safeguards.!” Databases need to be secured through design and by
default, with regular human rights impact assessments being conducted. Welfare
system designs must protect rights from the very outset, and in case they do not,
human rights and other legal principles need to be used to keep an eye on them
and challenge them when necessary.

The current healthcare data needs to take into consideration both, physical
and mental issues women might face. Health policies need to recognise the dif-
ferent needs of women and give them the best options to treat themselves. The
choice to go forward with a pregnancy or not, and the subsequent steps should
not be done at the expense of losing out on benefits under welfare schemes or
on privacy. It cannot be assumed that poor women reproducing furthers pov-
erty, and instead, policies should address structural changes, instead of cutting
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administrative costs and time. A Bombay High Court judgement had emphati-
cally stated that a “woman alone should have the right to control her body, fer-
tility, and motherhood choices” ! It went a step ahead, stating that pregnancy

occurs within a woman’s body and affects only her and not the State."!

AADHAAR brings about multiple issues for women. In a country facing
severe gender inequity, AADHAAR is now one more barrier for women in access-
ing generic welfare. This database system, and the larger scheme of ‘Digital India’
has failed to solve the gendered issues. Indigitising India, it has further oppressed
and excluded women. Introducing new forms of surveillance furthers structured
gender discrimination, which is now seen as a problem solver. Such a norma-
tive solution for reproductive and maternity behaviour does not address feminist
issues. Emphasising on the notion of liberty and free choice on women as being
able to make decisions on their health is not an Indian reality. Excluded women
will be seen as those who are at fault for their conditions, while ignoring the
social environment that they live in. A time consuming and disorganised setup
for registration potentially excludes all those who cannot afford to lose a day’s
earning, i.e. self~employed women, domestic workers, women with infants or older
people to take care of, sole earners, and those on daily wage jobs. Sadly, these are
those who are excluded from most welfare programs, which was supposed to be

addressed by AADHAAR."?

As the nature of welfare’s privacy stripping practices further marginalises
women on the fringes, there ought to be a multi-dimensional approach in enhanc-
ing these women’s privacy. There ought to be equality based approaches taken into
consideration in order to look at the problem of the group as a whole, and not
merely centering it on issues of individual dignity. While it is a given that all of
us have privacy risks considering the ever changing technology, those receiving
state assistance suffer much more, and this needs to be acknowledged and worked
upon.
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