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I. INTRODUCTION

Living constitutionalism, as famously propounded by Justice William
Brennan, involves the interpretation of the statutes taking into account the cur-
rent understanding of the society at large.! Originalists, on the other hand,
believe in restricting themselves to the strict textual interpretation of the constitu-
tion as per the intention of the drafters of the constitution.? Originalists consider
the constitution as a complete document in and of itself. They firmly believe that
it does not require any adaption or changes outside of Article V of the United
States constitution.> Living constitutionalists treat the constitution as an “organ-
ism” capable of growing and adapting,’ while originalists consider the constitu-
tion as a “machine” that only requires to be operated.’ The respective conceptions
of the American constitution have led to many spirited debates, and it has
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attained the status as one of the great constitutional debates of our modern times,
including the debate between originalism and living constitutionalism.® Living
constitutionalists refuse to adhere to the “original” constitution due to three pri-
mary reasons. Firstly, they believe that such a constitution only encapsulates the
concerns and ideas of the people who lived during that period. Secondly, they
believe that the founding fathers could not foresee every scenario that the country
would face, and as a result, the “original” constitution could not be a complete
code. Thirdly, they believe that the founding fathers themselves drafted the con-
stitution in a manner vague enough so that the future generations could interpret
the constitution to suit the needs of their particular time.”” To substantiate the
points mentioned above, living constitutionalists often bring up the New Deal &
the Reconstruction era examples.® Justice Black initially conceived originalism as a
reaction (rather than as an independent theory) to the broadening influence of the
living constitutionalism doctrine,” or rather the expansive interpretation brought
about by living constitutionalism. Originalists found the lack of popular sover-
eignty in living constitutionalism as its fundamental problem."

Both ideologies have produced stalwarts who have given the respective the-
ories prestige, recognition and acceptance. Living constitutionalism was cham-
pioned and brought to the mainstream by Justice William Brennan," while
originalism was championed by none other than Antonin Scalia.'” Although these
concepts are primarily resorted to in the United States, it has found some accept-
ance or discussion in different countries throughout the world. India is no differ-
ent in this regard. Certain prominent Indian Supreme Court judg ments such as
the NJAC case,”® and the Navtej Singh Johar case® have resorted to relying on the
original intention or intention of the constituent assembly, at least to a certain
extent.

There is a tendency to view both these theories as antithetical to each other
and such beliefs are what the paper wishes to address. In its untainted form, the
paper will strive to demonstrate that there is an intrinsic connection between
living constitutionalism and originalism. In furtherance of this goal, the author
will rely on the theory of bedrock or framework originalism. The author will go as
far as to say that the connection between the two theories is like day and night.
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While neither can exist at the same time, however, as long as one exists, the other
will follow. These points, as mentioned above in the paragraph, form the primary
theme of the paper.

Part II of the paper will contain the necessary research information and
Part III of the paper will strive to give the fundamentals of framework originalism
and how that is distinct from originalism in its traditional sense. Part IV of the
paper will examine the role of living constitutionalism as a theory of construction,
within the framework originalist theory while Part V of the paper will examine
the role of the Courts in framework originalism and in the last , Part VI will deal
with concluding remarks.

II. UNDERSTANDING ORIGINALISM AS A THEORY

This part seeks to provide an understanding of the various facets of orig-
inalism. The main branches of originalism including skyscraper originalism and
framework originalism would be discussed. These discussions are necessary in pro-
viding a basic understanding that is necessary for the rest of the paper.

A. FounNDATIONS OF ORIGINALISM

Originalism itself as a theory is vastly misunderstood. That is mainly
because people fail to understand that there are different brands of originalism
propagated by different schools of thought.” There is a tendency to equate one
brand of originalism to the entire theory of originalism, and this leads to discord
and lack of understanding. The more popular brand of originalism that is often
equated to the entire theory of originalism is Skyscraper Originalism."® Being ‘p
opular’ simply alludes to the fact that more people know of the underlying theory
of skyscraper originalism, even though they may not know it by this particular
name. The other brand of originalism is Bedrock Originalism.” At this juncture, it
is necessary to try and elucidate what exactly these theories constitute.

B. SkySsCcRAPER ORIGINALISM

This theory views the constitution as drafted by the founding fathers, as
a text that is complete and perfect in every manner.!® As a result of this belief,
the legislature, while enacting laws, is required to stay within the rigid boundaries
set by the constitution. There is no element of constitutional construction as the
boundaries of the constitution as per this theory are rigid, and these boundaries
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can only be changed by another rigid process, Article V of the American con-
stitution.” In addition to curtailing the legislative powers, skyscraper originalism
will have the effect of diluting the power of judicial review. In this paradigm, the
exercise of judicial review is proper only when the judiciary enforces the “origi-
nal” meaning of the constitution. A valid question that may arise at this point is
, what is the actual definition of the “original meaning”.?® Fidelity to the “original
meaning” of the constitution can be interpreted in many ways.?' Here, the author
will endeavour to define the more important ones. First, original meaning entails
that interpretation pays heed to the original meaning of the word at the time of
the drafting of the constitution. Second, original meaning entails that a particular
clause should be enacted the way the founders would have applied the clause. It is
essential to understand that adherence to the semantic meaning of the words does
not equate to adherence to the original expected application by the founders.??

The theory of skyscraper originalism requires adherence to the orig-
inal expected application rather than the original meaning of the word.?
Unfortunately, skyscraper originalism prescribes this because, in actuality, there
is some merit to taking into account the original meaning of the word at the
time of the drafting of the constitution. To illustrate, consider Article IV of the
American constitution. It talks about the federal power of the union to protect
the states in cases of domestic violence. The meaning at the time of the drafting
of the constitution almost certainly referred to instances of internal disturbance
in a particular state, and it would be quite absurd to interpret domestic violence
as violence that happens in a family. It is essential to recognise that the meaning
of particular words may change as time progresses and it may not always be in
the best interest for the words of the constitution to keep updating in the same
manner.?

Even prominent proponents of originalism, such as Justice Antonin Scalia,
advocate for skyscraper originalism (though he does not call it by this name).”
However, on careful analysis of actual application, it can be seen that even Scalia
26 While it is unfortunate that people do keep
advocating for this theory, it is crucial to understand that it has much less practi-
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C. FRAMEWORK ORIGINALISM

Framework Originalism, on the other hand, is more a theory of constitu-
tional construction rather than an interpretive theory.”® Framework originalism is
built on the premise that drafters of the constitution could not have envisaged
every possible scenario that may happen to the country at large. The drafters
themselves believed and acted on these ideas while drafting the constitution.

Consequently, it would mean that the founders would draft the language of
the constitution in such a manner that it remains abstract, especially with regards
to the rights of the people at large. In other words, framework originalists believe
that the constitution was drafted in a vague enough manner so that the future
generations could work upon it and adapt the rights as per the needs of a particu-
lar generation.”” Logic dictates that if the founders intended a skyscraper origi-
nalist model, then they would draft the language in such a manner that reflected
such rigidity as the skyscraper model demands. Looking at the American consti-
tution, it is clear that the drafters adopted the former method of abstract formula-
tions than the latter.

Framework originalism envisages a basic formulation of structure and
guidelines that are meant to regulate the entire institutional setup.’® Since these
are only basic formulations, it is expected that the future generations will build
upon this framework and suit such construction based on the current needs of the
generation. This setup is the reason why framework originalism is considered as a
method of constitutional construction. This constitutional construction is brought
about by participation of various institutions such as the government, the judici-
ary and even the people through the exercise of popular sovereignty.*

It is also essential to address the nature of this basic framework, particularly
whether this basic structure is subject to change. The simple answer is no, though
it is easy to envisage scenarios such as coup d’etat that can completely change
the functioning of a country and resultantly, this basic framework. The reason
behind this presumed rigidity is that these principles are considered so funda-
mental to the functioning of the society and government that they must never
be altered. These primary principles do not need to be set forth by the founding
fathers alone, and not all the things put forth by the founding fathers are part
of this basic framework.?? Principles can be added to this basic framework as the
society progresses, and this addition can be carried out by Courts, or even the
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executive,* by the process of constitutional construction. An example of addition
to this basic framework could be the Civil Rights Act of 1964, the institution of
terms limits for the President etc. The Courts could determine what constitutes
this basic framework. Additionally, some scholars have even suggested that the
executive can perform this role as well.

Formulation of this basic framework is not just restricted to American
jurisprudence. The Indian Supreme Court has adopted something similar to
this via the basic structure doctrine.* It is also important to note that India has
entrenched the basic structure doctrine in its constitutional jurisprudence, while
framework originalism merely remains as a theory among the scholarly com-
munity in America. The most fundamental difference between the two coun-
tries with regards to the basic structure is the fact that the basic framework in
India was created, curated and is being protected by the judiciary. In contrast,
in America framework, originalism is envisaged as a more constructive process
between the different branches.

III. LivING CONSTITUTIONALISM AS A FACET
OF FRAMEWORK ORIGINALISM

This part of the paper will endeavour to demonstrate two things. First, that
living constitutionalism is merely a process of constitutional construction and not
a method of constitutional interpretation. Second, constitutional interpretation
methodologies popularised by Justice Brennan and Justice Scalia® are both mani-
festations of the framework originalism through living constitutionalism.

A. LiviNng CONSTITUTIONALISM AS A 1OOL OF
CONSTITUTIONAL CONSTRUCTION

As argued above, framework originalism sees living constitutionalism as
a method by which the institutions, government and judiciary alike, can build
upon the basic skeletal framework of governance that has been established.®

Living constitutionalism even as a method of interpretation is a powerful tool.*’
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However, living constitutionalism as a theory of constitutional construction is
even more powerful. As mentioned above, the drafters, while framing the consti-
tution, vaguely drafted most clauses.”’ Living constitutionalism (as a method of
constitutional construction) provides an effective way by which these vague enun-
ciations in the constitution can be adapted according to the needs of the gen-
eration.”! A tool of constitutional construction is particularly important in the
American context because the amendment process under Article V tends to be
too rigid.** That is not to say that the amendment process is disadvantageous. The
rigid amendment process results in a certain amount of resistance to change,”
that living constitutionalism simply cannot provide. The process of constitutional
construction (via living constitutionalism) can be reversed or modified by a subse-
quent generation. That takes us to the next point that the paper wishes to address.

Living constitutionalism in its traditional understanding has always been
linked to a liberal school of thought, a way to read and interpret the constitu-
tion, keeping in mind the dynamic needs of the community.* The paper con-
tends that living constitutionalism has been misunderstood for two main reasons.
First, as mentioned earlier living constitutionalism has been reduced to a theory
of interpretation and second, Justice Brennan conflated living constitutionalism
with another ideology of his, that is his use of human dignity in constitutional
rights interpretation.” Due to this conflation, living constitutionalism got reduced
to a liberal way of interpretation of the constitution, severely undermining the
role it plays. Living constitutionalism (as a tool of interpretation) was employed
by Brennan, and the other liberal-minded judges of the Warren Court and this
resulted in one of the most progressive eras in the history of the Supreme Court,”
and established Justice Brennan as a champion of liberal thought.* This progres-
sive era provoked a reaction from the other side of the political spectrum, and
this resulted in the popularisation of the originalist school of thought by Justice
Scalia, as is popularly known.

The paper contends that the ideologies of both Justice Brennan and Justice
Scalia are the products of living constitutionalism. Living constitutionalism
allowed Brennan to build upon the skeletal framework and bring in his ideology
of interpretation of rights in terms of human dignity to the forefront. The same
process of living constitutionalism brought the conservative ideologies of Justice
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Scalia to the forefront in the guise of originalism. The entire purpose of this
preceding paragraph was merely to demonstrate that living constitutionalism can-
not be linked to any particular ideology with respect to interpreting the constitu-
tion, neither liberal nor conservative.

B. ORIGINALISM FROM THE PERSPECTIVE OF LIVING
CONSTITUTIONALISM AS A ToOL OF CONSTITUTIONAL
CONSTRUCTION

Although Justice Scalia (and others like him) has been an outspoken sup-
porter of originalism,” specifically skyscraper originalism, in actual practice it
can be demonstrated that originalists have significantly deviated from the original
intended application in certain significant cases. This is not to say that original-
ists do not rely on the original intended application of the drafters at all, but the
irregularities are enough to show that it is more of an ideology (to be a specific a
conservative ideology) than anything else.

Justice Scalia has explicitly had certain trysts in this regard. The trump card
often resorted to by living constitutionalists (in the traditional sense) to keep the
originalist thought in check, is the acceptance of the New Deal policies by orig-
inalists.”® New Deal era statutes & policies certainly did not have a place in the
initial constitution, yet the originalists refuse to take active efforts to condemn
or overturn this. In fact, on numerous occasions, originalists have even upheld
these New Deal policies.” Justice Scalia worked around this problem by making
it known that in specific scenarios his fidelity to the original intended applica-
tion of the constitution would wither when such original intended application was
too out of touch with the contemporary realities or precedents.” Justice Scalia
has even gone to the extent of describing himself as a “faint-hearted originalist”>®
Justice Scalia later went on to admit that the doctrine was mainly employed to
contain the aggressive assault on the nineteenth-century precedents by the living
constitutionalists,” pointing towards the fact that originalism was indeed a reac-
tion to living constitutionalists as mentioned eatlier in the paper.

Towards the latter half of his judicial career, Justice Scalia revealed that his
approach towards originalism had taken more of a pragmatic turn. Justice Scalia,
as much as he hated the first amendment expansions,” went on to state that even
though such expansions were not as per the originalist view, they had attained a
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certain level of importance such that it could not be reversed.’® He adopted this
pragmatic view in the interest of maintaining overall stability in the constitu-
tion and the country.”” While the modification of views is a welcome one, Justice
Scalia offered no guidelines as to when his pragmatic approach and when his orig-
inalist view would be adopted.’®

Framework originalism can perhaps offer more insight in this regard. When
Justice Scalia refers to certain non-originalist interpretations that must be upheld
in the interest of stability, it is quite possible that he is referring to the skeletal
framework that cannot be disturbed without considerable consequences.” Justice
Scalia is implicitly pointing to the fact that certain interpretations can become so
essential to the community that it cannot be disturbed at a later point. So, if we
are going by the framework originalist view, the pragmatic Scalia will come to the
forefront if the case involves the skeletal framework which cannot be disturbed
and originalist Scalia would come to the forefront if the case merely involves a
constitutional construction (via living constitutionalism).

Through this section, the paper hopes that it has demonstrated how orig-
inalism is also a manifestation of living constitutionalism and that originalism,
as is popularly known, is merely a disguise for particular conservative views that
have come to the forefront via living constitutionalism.

C. RoOLE oF PoruLAR SOVEREIGNTY IN FRAMEWORK
ORIGINALISM

At the core of framework originalism lies the role of popular sovereignty.
As mentioned earlier, both the judiciary and the governmental institutions have a
fundamental role to play in framework originalism.®

The primary institution affected by popular sovereignty is the government
itself. Social and cultural changes in the understanding of the community at large
can initiate the process of constitutional construction.®® Until a certain point,
American constitutional history had an abundance of movement-party politics.®
Presidents elected out of such movements often play a huge role in the constitu-
tional construction of the country.

The relationship between the judiciary and the executive in framework orig-
inalism is the same as it always has been. Each branch will keep the other in
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check, and as a result, radical changes in policies would be difficult to achieve.
For illustrative purposes, consider the New Deal era reforms. Franklin D.
Roosevelt was borne out of a populist political movement and passed extensive
legislation & policies in favour of the New Deal. These were considered radical at
the time and as a result, a lot of these regulations and policies were struck down
by the Supreme Court.®® The Court, in this case, was essentially slowing the pro-
cess of change down (radical change to be more specific) by acting as a check
on the executive power of the Presidency. Such inertia often exists between the
government and the Court, especially if the appointees to the Supreme Court
and the government are on different sides of the political spectrum. However,
this is not to say that radical change is not at all possible, just that it requires
sustained political support over a considerable period. Even in the New Deal
era, the Supreme Court started paying heed to President Roosevelt only after he
threatened to “pack the court” with members more favourable to the New Deal.**
This threat was only effective because the executive is heavily involved in the
nomination process of a Supreme Court judge. However, only in rare cases do
the President challenge the authority of the Supreme Court for interpretation of
constitutional matters like President Roosevelt did.®> This is mostly because sus-
tained support in the form of popular sovereignty would enable the executive to
eventually “convert” the members of the Supreme Court to be more favourable to
the policies of the executive, through the nomination powers of the office of the
President.®

In the theory of framework originalism, the role of the Court is to act as a
check on the powers of the executive and prevent radical changes in policies by
the executive. Judges in the Supreme Court nominated by a different party would
mostly continue to hold to their beliefs and would restrict any radical changes in
policies.”” However, popular sovereignty does hold supreme in the constitutional
setup. Sustained support of the public would enable the office of the President
to eventually nominate candidates to the Supreme Court who are more favoura-
ble to the office of the President, and such candidates would be in turn more in
tune with the demands of popular sovereignty at that particular point in time.%
This is not to say the judicial office is not an independent one, but rather that
the judiciary would always reflect the belief of popular sovereignty to a certain
extent. The office of the President and the Judiciary may often be at loggerheads,
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but Presidents rarely take to a public showdown with the judiciary. Instead, they
engage with the judiciary in the method described in this paragraph.

Even the Supreme Court rarely takes radical steps that are not in tune with
the demands of popular sovereignty as a whole. This is so because for a person
to become a judge in the Supreme Court first, he has to be nominated by the
President and then the person has to be confirmed by the Senate.” A person
would only be nominated by the President if there is a certain intersection of
beliefs and if that is there, then it implies that such a person nominated is in tune
with the “short term” popular sovereignty.”® A Judge also requires the endorse-
ment of sustained popular sovereignty, and this is where the role of the Senate
comes in. The appointment of a person to the Supreme Court is contingent on
the confirmation by the Senate.”! Senators are elected for a term of six years, and
1/3" of the seats go up for election every two years’> So a confirmation by the
Senate means that the nominee has the support of popular sovereignty spread
out over a more extended period.””> However, this is different from the notion of
sustained popular sovereignty, which requires the support of the public to a par-
ticular ideology for a more substantial period. An example of this would be if
a Republican candidate won after George Bush Jr and stayed in power through
2012.74

Even critical Supreme Court decisions such as Brown v. Board of Education
aligned with the widespread belief in the country as a whole then.” A signifi-
cant majority of states had already ended the segregation in the public schooling
system,” and the role of the Supreme Court in Brown was to make the resilient
Southern States comply with the dominant belief. More recently, even when the
Supreme Court decriminalised homosexuality,”” it was also after there was a wide-
spread political consensus in different states to decriminalise homosexuality.”®
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D. MAJORITARIAN NATURE OF THE AMERICAN
CONSTITUTION

It is also important to note that this system of framework originalism will
not work in countries where popular sovereignty plays no part in the nomina-
tion of judges to the higher judiciary. An example of this would be the country
of India, where the judges themselves appoint the judges to the higher courts.”
While the American system of constitutional construction revolves around major-
itarianism, there are fair arguments as to why this system cannot work in a
non-homogenous country like India. India has a vast majority of political minor-
ities that may never come into the mainstream and be able to shape policy and
improve conditions. An independent judiciary, which is not bound by majoritar-
ianism, would be in a better shape to alleviate concerns of such political minor-
ities®®. The issue of whether majoritarianism is the right approach can lead back
to the seminal Hart-Fuller debate.®” Would it be right for the judges to take into
account the inner morality of law while deciding on the constitutionality of a par-
ticular statute, regardless of the fact that a constitutionally elected President has
signed it? Brennan certainly believed so,% and considered the judiciary as a higher
office that should not be tainted by aspects of majoritarianism. Unfortunately for
Brennan, in the American system, sustained popular sovereignty would eventually
displace Brennan’s power to resist.

However, in a system like India where judges have ensured insulation
from the public sovereignty, judges are accorded vast independence and would
be able to make decisions that may go against what the public at large may feel,
hence, judges are free to take into account an inner morality of law.®® For illus-
trative purposes, let us say a Nazi form of government was elected into power.
With sustained support in America, with say three or four presidential terms, the
Nazi government would be able to reconstruct and pack the Court with judges
that would look kindly to the office of the President. The judicial setup in India
prevents such actions, and nothing short of great constitutional tragedy or an
assumption of power by force is likely to be effective. This is not to say that the
system in India is the ideal one. Like every system, that is also rife with flaws.*
Which approach is more ideal is a much bigger question, and that remains out-
side the scope of the paper, although the majoritarian dominance does incite some
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exciting discussions. The next section of the paper will analyse the role of the
courts in the context of framework originalism.

IV. ROLE OF THE COURTS IN FRAMEWORK ORIGINALISM

So far discussions about the role of the judiciary in framework originalism
have been about its ability to restrict radical policy changes in a short period.
Though this is a vital function, there is another function that the judiciary must
also be given credit for. That is the creation of a class of cases called super-prec-
edents.® Though there is a considerable debate on this topic, particularly on how
these are formed, the paper contends that super-precedents are formed when cer-
tain constitutional constructions by the Court become part of the constitutional
canon and when they also stand the test of time and become durable. Super-
precedents form part of the basic skeletal framework in the framework originalist
doctrine and hence, the importance of the Court in this regard is immeasurable.®

A. ConsTITUTIONAL CANON

A particular construction can become part of the constitutional canon
if the decision is of such nature that it signifies an essential character or attrib-
ute to the society at large. The case or the attributes thereof become so vital to
the society to the extent that constant discussions and re-affirmations keep crop-
ping up and a wide variety of people are aware and engage with the ideas in
such constructions.®” Certain cases, on the other hand, can also attain the sta-
tus of “anti-canon” because the ideas represented by the case are so antithetical
to contemporary society that it is brought up to signify an undesirable period or
a rejected position.®® A prime example of the constitutional canon would be the
seminal Brown v. Board of Education, while an example of an anti-canon could
be Plessy v. Ferguson® or even Dred Scott v. Sandford®° Essentially, it is important
that for a case to be part of the constitutional canon, it must have some cultural
or political significance to the community at large. It is important to understand
that just because a case becomes part of the constitutional canon does not mean
that it will stand the test of time. A case that is a part of the constitutional canon
at this moment can later become part of the anti-canon in the future.”* A consti-
tutional canon does not need to get universal acceptance. Some cases that are part
of the canon can inspire debates that may rage on in the community for decades.
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A prime example of this is the case Roe v Wade* Though it was decided back in
1973, the case to this day sparks passionate debates about its correctness in the
community at large. Even Presidential candidates are often required to state their
position concerning the case, and it is no secret that there have been attempts
to overrule Roe v Wade and such attempts continue even in this modern age.”
This point assumes much significance considering the fact that a leaked Supreme
Court draft decision indicates that Roe v Wade would be overturned.”* However,
this point will not be discussed any further, considering the fact that it is a leaked
opinion, and no formal ruling on this point has been given.

B. DURABILITY — STANDING THE TEST OF TIME

Certain constructions become durable when the community at large accepts
the ideas behind the decision and convert it to actual practice. A prime example
of this is the case of New York v Sullivan?> The case expanded the scope of the
first amendment and shaped the entire jurisprudence on free speech for genera-
tions to come. If construction is termed as durable, it does not mean that such
construction is never subject to change’® Durable constructions often embed
themselves into legal practice and over time, people use these durable construc-
tions to build upon them or modify them to suit the needs of the future genera-
tions. It is essential that there must be a widespread acceptance of the holding of
the case, and the core principles of the decision must have stood the test of time.
77 Another example of this would be the landmark Zexas v johnson®® Durable
construction must penetrate the normative fabric of society and establish itself as
a fundamental part. Constant re-affirmations by the Supreme Court of a previous
position is also an indicator of the durability of the case.”

There can be instances where construction or case can be part of the con-
stitutional canon, but due to the lack of concurrence in its general acceptance,
does not become a durable construction. An illustration of this is the famous Roe
v Wade case. The case has been subject to much controversy in the general public,
and certain States in the south continue to train their assault on this canonical
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case. The converse of this is also possible, i.e., a case can be durable but not be
part of the constitutional canon. There can be a considerable amount of cases that
are part of the legal fabric but because they do not hold a political or cultural sig-
nificance, they do not become part of the constitutional canon.'*

The existence of super-precedents has already found mention in certain fed-
eral courts.'”" Supreme Court Chief Justice John Roberts was even asked during
his confirmation hearing whether he believed in super-precedents to which he
hinted that it does indeed exist, but he refused to cite examples. The transforma-
tion of certain statutes to the status of “super-statutes” have already been debated
in certain academic circles,'® but they remain outside the scope of the paper.'®

V. CONCLUSION

The paper is merely an attempt to give a fresh perspective to the age-old
debate of Living constitutionalism versus originalism. The paper has strived to
demonstrate that both these theories in its traditional understanding, is merely
a manifestation of framework originalism. The same process by which Justice
Brennan was able to introduce his theories of human dignity into rights interpre-
tation is the same process by which Justice Scalia shared his conservative views
under the guise of originalism. The inherent similarity in the formative process
of both the theories is the reason why the author initially stated in the paper that
the relationship between both the theories is like day and night. As the rota-
tion of the earth causes both day and night, the process of framework original-
ism (via living constitutionalism) creates both the theories of Justice Brennan and
Justice Scalia. It is important to understand that framework originalism is merely
an attempt to explain how the constitutional process is carried currently rather
than redefining any existing method of interpretation. This paper is only meant
to spark thought and inspire discussions. To properly flesh out the theory, much
work is left, and this will only ensue only if a proper dialogue is established. The
work on this project has changed the entire perspective of the author. The change
in perspective is very apparent if one reads the initial hypothesis and then the rest
of the paper. As framework originalism inspired the author, the author hopes that
at least one reader gets similarly inspired by this paper.
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