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In India’s quest to fight malnutrition, the current Prime Minister of
India, Narendra Modi, in his speech on 15th August 2020, declared that
the legal age of marriage for women would be increased from 18 to 21.
This announcement has received mixed reactions from the media. For
instance, one section of the media has appreciated this declaration for pro-
viding equal opportunities to women, with a particular focus on health.
However, another section of the media has critiqued the Prime Minister’s
announcement and indicated how an increase in marital age will not
necessarily reduce malnutrition levels. Drawing from secondary data
sources and media articles, this Note highlights the existing gender-related
discrimination and seeks to understand the implications of increasing the
minimum legal age of marriage for women in India.
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I. INTRODUCTION

The Age of Consent Act was passed in 1891. According to this Act, the
age of consent for the purpose of engaging in sexual intercourse was raised from
10 years to 12 years. However, this Act did not address the legal age of mar-
riage. Hence, the age of marriage was subsequently addressed through the Child
Marriage Restraint Act of 1929, also known as the Sarda Act, which final-
ised the minimum marriageable age for girls at 14 years and boys at 18 years.!
Later, the Prohibition of Child Marriage Act, 2006 was enacted and the mini-
mum marriageable age limits were revised to 18 years for girls and 21 years for
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boys.? This minimum marriageable age for girls may soon witness a change as the
Prime Minister of India, Narendra Modi, in his recent Independence Day Speech
on 15 August 2020, announced that the legal marriageable age for women in
India would be increased from 18 to 21.° In his speech, he also mentioned that
a committee had already been formed to start looking into this policy, and on
4 June 2020, a task force was appointed by the Women and Child Development
Ministry of India to this effect.* This ten member task force is being led by Ms.
Jaya Jaitly and NITT Aayog member Vinod Paul’

By increasing the marriageable age for women, the aim of the Government
is to lower maternal mortality and increase nutrition levels among Indian wom-
en.® Additionally, this increase of marriageable age for women is being portrayed
as a move towards gender equality with a particular focus on health and demo-
graphic well-being.” Praising this move, a report prepared by the State Bank of
India suggests that by increasing the legal age of marriage for women, the per-
centage of females enrolled for graduation will increase by 5-7%.% However, other
media platforms have critiqued this announcement and highlighted that without
tackling other major issues such as low levels of literacy, prevalence of child mar-
riages and child pregnancies, lack of access to job opportunities, and nutrition lev-
els among women in India, a mere delay in marriage will not bridge the existing
gender inequalities in India.” Relying on various secondary sources such as media
reports, research papers, and online data sets, this Note intends to highlight how
a mere increase in the marriageable age for women might not necessarily yield
greater gender equality or reduce maternal mortality and improvement of nutri-
tion levels among women in India.
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The Note is divided into the five sections. Section I discusses the prev-
alence of child marriages, and child pregnancies in India, and the impact these
have on the health of women and girls. Section II looks into indicators such as
access to education and employment for women in India. Section III delves into
a discussion of the urban scenario in terms of these indicators. On the basis of
the material discussed in the said sections, Section IV seeks to find an answer to
the question of whether an increase in marriageable age can lead to gender equal-
ity and improved nutritional levels for women in India. Finally, Section V looks
at the policy implications that this discussion has. The main aim of this Note is
to highlight some of the major gender disparities that exist in the country and
discuss policies to strive for gender equality in India, in light of the proposal to
increase the legal age of marriage for women.

II. CHILD MARRIAGES, CHILD PREGNANCIES, AND HEALTH IN INDIA

According to a report titled “Ending Child Marriage: Progress and
Prospects”, published by UNICEF," India has the largest number of child brides
in the world, roughly one third of the global total!! The Prohibition of Child
Marriage Act, 2006 (PCMA’) states that “z “child” means a person who, if a male,
has not completed twenty-one years of age, and if a female, has not completed eight-
een years of age”'* Additionally, the Act also states that ““child marriage” means
a marriage to which either of the contracting parties is a child”"3As per this Act,
child marriages are declared as illegal and the goal of this law is to prevent the
solemnisation of child marriages. In particular, this Act prohibits marriages below
18 years of age for girls and 21 years of age for boys. This law was implemented
in 1978 to tackle the population explosion in India." Despite this law, as per the
National Family and Health Survey Round 4,” 6.8% of women, between ages
20-24, were married before they turned 18.

Factors such as dowry (younger bride means lesser dowry), fear of loss of
family honour (the anxiety of girls losing their virginity before marriage), and
pressure from extended kin and other external network ties to marry off a girl
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child dominate marriage-related decisions across India.”” The situation is particu-
larly dire in rural areas, as the girl child is seen as an economic liability and the
preference for a son continues to dominate.”® In addition to cultural perceptions,
lack of access to education and employment opportunities for girls and women
also act as major sources of gender inequality in India.

A study published in the Lancet journal indicates that children born to
adolescent mothers are at risk of suffering from malnutrition. Adolescent preg-
nancy results in child under-nutrition through “poor maternal nutritional status,
lower education, less health service access, poor complementary feeding practices,
and poor living conditions.”” Acttributing the reason to son preference, another
study has indicated that within siblings, a girl child is breastfed lesser than her
brother.?

Thus, one major consequence of child marriage is early pregnancy, which
risks the health of both the mother as well as the child.?! A recent study found
that states such as Bihar and Andhra Pradesh account for the highest num-
ber of women marrying and having children before they turn 18.2 In particu-
lar, across their samples, the study found that women who had their first birth
before 18, belonged to the ‘significantly thin’ category across all the samples.?An-
other study has demonstrated that child marriage is associated with high health
complications among teenage mothers and their children.”® Specifically, the study
found that most underage mothers are at risk of reproductive health challenges,
impaired mental health, malnutrition, anaemia, vaccine-preventable infectious dis-
eases, hypertensive disorder, eclampsia, preeclampsia, postpartum haemorrhage
and exposure to sexually transmitted diseases.”> Similarly, the children of under-
age mothers are at increased risk of prematurity, intrauterine growth retardation,
being small for gestational age, birth asphyxia, and perinatal complications.*®
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These health risks also increase mortality rates among the children of teenage
mothers.”

Based on these findings, it may be suggested that child marriage which per-
sists due to dominant cultural constructs of the Indian family system result in
child pregnancies as well. These child pregnancies adversely impact the health of
the mother and the child. A female child is considered to be a burden and liabil-
ity and marriage seems to be the most feasible solution for girls.?® Thus, to ensure
the complete abolition of child marriages and child pregnancies, attitudes towards
the girl child need to be changed. As indicated, the main goal of the Government
of India in increasing the legal marital age for women is to reduce maternal mor-
tality rates and increase nutrition levels. Findings from the recent NFHS-5 are
glaring and the Government of India needs to examine the various forms of gen-
der inequalities to improve the health of girls and women across the country.

Flavia Agnes has written that though there is a consistent urge from vari-
ous activists and scholars to make child marriages void, they continue to remain
voidable at the option of the party that was a child at the time of marriage,”
and thus, the general compliance with the PCMA continues to remain a concern
in contemporary India.*® Data from NFHS-3, which pertains to a period before
the implementation of the PCMA demonstrates that the national average for child
marriages among girls was 58%.% On the other hand, a 2020 UNICEF survey
states that in South Asia, 8% of women aged 20 to 24 marry before they turn 15
and 29% marry before they turn 18.% This shows that although the PCMA has
resulted in the decline of child marriages over the years, child marriage continues
to persist as a social problem and is not quite the exception yet.

With the introduction of the PCMA, the Government offered a legal solu-
tion. However, cultural and social practices continue to exist. Besides, the fail-
ure to curb child marriages could be attributed to some of the gaps within the
PCMA as well. First, only a child bride/groom has the right to file a petition to
annul their marriage.® In case the petitioner is a minor, then the petition can
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be filed by a guardian through a child marriage probationary officer.** Most of
the time the children are not in a position to approach an officer.®> Similarly,
the guardians are also influenced by societal norms and pressures regarding their
child’s marriage and often refrain from taking legal action.*® In particular, often
it is the guardians who coerce their children into child marriages. Second, the
PCMA does not punish the officer for dereliction of duty.”” This leads to lack of
accountability, thereby causing hindrance to social justice for the children. Third,
personal laws often interfere with the PCMA.** In many communities, personal
laws allow child marriages and prevent the implementation of PCMA.* Finally,
registration of marriages is not compulsory under the PCMA. Consequently, a lot
of child marriages go unreported.®* Thus, unless these gaps are addressed in the
existing Act, it will be hard for the Government of India to reduce the incidence
of child marriage by simply raising the age of marriage.

III. WoMEN’s Access TO EDUCATION AND EMPLOYMENT IN INDIA

In addition to the existence of social problems such as child marriage and
child pregnancies, women also face inequalities with regard to their access to edu-
cation and employment. In particular, Naila Kabeer has indicated that with edu-
cation and paid work, women are able to take better health related decisions, both
for themselves and their children.” Kabeer argues that education enables women
in processing and utilising information related to their reproductive health and
complete immunisation of their children.*> Similarly, Kabeer suggests that with
economic independence, women can spend more on their health as well as that of

their children.®

Despite this stress on education and employment, school attendance rates
and female labour force participation rates continue to remain low in India. A
2017 report published by the National Commission for Protection of Child
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Rights revealed that across India, 39.4% girls aged 15-18 years dropout of school
and college.* Among the girls who dropout, 64.8% of the girls are coerced into
doing household chores or are pushed into begging.®® Globally, India’s female
literacy rate was about 66% in 2018 as compared to the World Average of
82.65%.% In terms of female literacy rates, India ranks lower than middle and
lower income countries such as Sri Lanka and Zimbabwe.” In addition to low
female literacy rates, dropout rates among girls reaching secondary education is
also high in India. For instance, as per the Annual Status of Education Report
(Rural) 2017, 32% of gitls are not enrolled in secondary education as compared to
28% of boys. "

Apart from low female literacy rates and low enrolment rates among females
in secondary education, labour force participation for women is also significantly
low in India. As per the recently released data by the National Sample Survey
Organisation (NSSO) in its Periodic Labour Force Survey, India’s female labour
force participation was 23.3% in 2017-18.% Only thirteen countries across the
world have lower female labour force participation rates as compared to India.’
These numbers paint a sorry picture and highlight the stark gender disparities
embedded in the education and employment sectors of India.

The abysmal numbers associated with female literacy, enrolment in second-
ary education, and labour force participation could be attributed to a number
of factors. First, traditional gender roles, which continue to exist, expect men to
earn and women to be relegated to the domestic sphere. As a result of these gen-
der norms, women are solely expected to take on the responsibility of household
chores and childcare.* While the Maternity Benefit Act, 1961 was amended in
2017 and increased paid maternity leave from 12 weeks to 26 weeks, paternity
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leave is yet to be made applicable to all male citizens in India (only a section of
government employees are eligible for paternity leave in India). As such, owing
to patriarchy and associated stereotypes, women are still not viewed as breadwin-
ners of the family. Second, various infrastructural barriers prevent women from
continuing their education as well as employment. Infrastructural issues such as
distance from the school and the employing organisation, often prevent girls and
women from continuing their education or employment.”® On a related note, lack
of gender sensitive environment in the form of unavailability of toilets also coerces
girls and women to dropout from their schools and jobs.?* Hence, a culmination
of factors such as gender norms, patriarchal structures and logistical problems pre-
vent girls and women from accessing their schools and organisations offering them
employment.

IV. THE URBAN SCENARIO IN INDIA

Anthony Giddens, a leading contemporary sociologist, in ‘Globalisation
Theory’, suggested that globalisation is “the intensification of worldwide social rela-
tions which link distant localities in such way that local happenings are shaped by
events occurring many miles away and vice versa”* The argument forwarded was
that globalisation results in distant events impacting and changing aspects of
our everyday life. In short, Giddens argued that globalisation as a macro process
would come to influence the micro and intimate lives of individuals across the
globe.® Focusing on gender equality and everyday life, he argued that ordinary
women would seek equal opportunities and join the workforce and education sec-
tor as an outcome of globalisation.**Additionally, he also suggested that as women
entered the workforce, societies would witness late marriages.”

Although the number of urban women in higher education has increased
from 46.5% in 2004-2005 to 65.4% in 2017-2018, the proportion of highly edu-
cated women who work continued to be only 17.3% in 2017-2018.°° These num-
bers suggest that inspite of education, women in urban India continue to remain
outside the workforce. These low numbers among urban women could be attrib-
uted to the fact that normative gender roles play a key role in shaping women’s
career choices, irrespective of their access to higher education. In particular, data
and studies demonstrate how motherhood often acts as a key factor in determin-
ing a woman’s career trajectory.
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DOES AN INCREASE IN THE LEGAL AGE OF MARRIAGE FOR WOMEN? 31

According to research conducted by Zinnov (a global management con-
sulting firm), only 30% of representation of women is in corporate sectors of
India, with 31% representation in non-technical category and 26% representation
in the technical category’” Additionally, this research also shows that in India,
only 13% of seats on boards of companies are occupied by women and there are
only 11% of senior women leaders in the corporate sector.’® This data suggests
that while urban educated women might be entering the workforce in sufficient
numbers, their retention rates remain low. Similarly, owing to the glass ceiling
effect,”” women do not find equal representation at the top level either. Women
are under-represented in academia as well. A survey conducted by the All India
Survey of Higher Education found that only 42% of faculty are female in the
higher education institutes of India.®

In this regard, it is pertinent to note that a study using the National Sample
Survey indicated that motherhood serves as a strong normative pressure for
women to leave their jobs.®” Another study found that working mothers in urban
India are often discriminated against, for neglecting their motherhood responsi-
bilities, and respondents from India characterised good motherhood as “putting
care responsibilities as uppermost responsibilities”.> Thus, based on these studies,
it may be suggested that in the process of navigating between their careers and
motherhood responsibilities, most women discontinue their employment and focus
on fulfilling their roles as mothers.

As such, leaving the workforce owing to motherhood responsibilities
restricts women’s autonomy and impacts their health and well being as well, given
that it is important for women to be financially independent to be able to address
their health issues.

Zinnov Intel India, Zinnov-Intel India Gender Diversity Benchmark (2018) <https://www.prnews-
wire.com/in/news-releases/zinnov-intel-india-gender-diversity-benchmark-study-released-841386549.
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V. DoOEs AN INCREASE IN MARRIAGEABLE AGE LEAD TO EQUALITY?

This Note began by highlighting that the recent announcement of the
Government of India to increase the age of marriage for girls to 21 has been
touted as a measure that will foster greater gender equality and improve the
health indicators of women in India. However, using empirical studies and the
data relating to child marriage, child pregnancies, female literacy rates and female
labour force participation, this Note suggests that a mere increase in the age of
marriage or delaying the legal marriageable age for girls will not ensure equality
or improve the health of girls and women in India.

As discussed in the previous sections, the data relating to child marriage
reveals that while child marriage is prohibited in India, families in rural India
consider marriage to be the most viable economic option for their minor daugh-
ters.> Child marriage, in turn, results in child pregnancies, which has major con-
sequences for the health of both the mother and the child, child marriage and
child pregnancies continue to be a reality in India. The still prevalent practice of
child marriage denotes that passing a law to eliminate a social problem might not
yield positive results. Unless there are attitudinal changes towards girl children,
and daughters are given equal access to education and employment opportunities,
gender equality will continue to remain unattainable in India.

While child marriages and child pregnancies are prevalent in rural India,
data from urban India demonstrate new layers of inequality. As has been pointed
out above, women often leave their jobs to fulfil motherhood responsibilities.
Thus, the findings of these studies suggest that even access to equal opportuni-
ties might not be able to achieve equality until there is a change of perception
towards role fulfilment of women in Indian society. Despite, the rise of globalisa-
tion and liberalisation, women in India continue to be burdened with the role of
reproduction and motherhood.

VI. PoLricy IMPLICATIONS

In the World Economic Forum’s Global Gender Gap Index 2019-2020,
India’s overall rank was 112; and in the ‘health and survival’ parameter, it ranked
150 out of 153 countries.*® The report particularly notes that economic opportu-
nities for women are extremely limited in India.® In contrast to India, neighbour-
ing South Asian countries such as Bangladesh, Nepal, and Sri Lanka performed

much better in the Global Gender Gap Index.%

Paul (n 21).
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Additionally, the recent lockdown owing to the pandemic has further
heightened gender inequalities in India. According to research conducted by the
Centre for Monitoring Indian Economy (CMIE),” post the lockdown imposed
owing to the COVID-19 pandemic, female labour force participation had shrunk
by 13%. Thus, to achieve and strive for gender equality the Government of
India needs to understand some of the core issues associated with gender dispar-
ities in the country. To begin with, as different versions of data as well as stud-
ies have demonstrated, cultural constructs regarding gender roles and attitudes
towards women and their work need to be changed. Additionally, infrastructural
constraints which prevent girls from accessing education should be addressed to
encourage girls to continue with their education. For instance, building more toi-
lets in schools could increase female enrolment rates in primary and secondary
education. Some states such as Kerala, Bihar and Rajasthan have taken initiatives
to increase enrolment numbers among their female students. Kerala’s ‘She Pad’
project launched in 2017 in 300 schools provides incinerators, pads and almi-
rahs as per the requirements submitted by the Kerala State Women Development
Corporation (KSWDC), the implementing agency of the project.”” Similarly, state
governments of Bihar’® and Rajasthan” have distributed bicycles and scooties for
girls to overcome the barrier of distance. In the case of Bihar, the female liter-
acy rates have gone up from 33.12 per cent in 2001 to 51.5 per cent in 2011.7
Syllabi and curriculum highlighting gender equality need to be taught from the
beginning for children to understand men and women as equal gender identities.
The Government of India should target household heads and change their mind-
set towards gender equality and encourage more women to be educated and seek
employment. Finally, the Government of India should also aim to create safer
working conditions with flexible working hours for working mothers, to motivate
more working mothers to continue in the workforce.
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With increasing the marriageable age of women to 21, the Government of
India aims to reduce maternal mortality rates and improve nutrition levels among
women. However, unless there is a change in attitude towards women’s health,
education and employment, gender equality would continue to remain a distant
dream and attaining any of these aims would be difficult for India. Hence, the
Government of India, instead of considering incomplete legal solutions, needs to
design various strategies to develop a culture that will encourage more women to
access education, enter the workforce and prioritise their health as well.



