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Economic offences such as tax evasion, money laundering, etc. are con-
sidered as grave in nature, as they affect the economy of the country as
a whole, thereby posing a serious threat to its financial health. To deter
persons from indulging in such economic offences, criminal sanctions are
often imposed. One of the most prominent criminal sanctions imposed
with regard to economic offences is that of arrest. It is widely acknowl-
edged thar arrests result in deprivation of liberty of a person. Thus,
while it is imperative to maintain law and order in sociery, the power
to arrest must also always be subject to necessary safeguards. Against this
backdrop, the authors analyse the arrest provisions under the Goods and
Services Tax Law, with a view to study the adequacy of the safequards
and authorisations built into the text of the statute. The authors also
study the interplay between these provisions and the standards of arrest as
established through judicial precedents, as well as other sources such as the
Constitution of India and general statutes such as the Code of Criminal
Procedure.
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I. INTRODUCTION

Economic offences are a separate class of criminal offences that involve
loss of public funds.? Typically, the motive behind committing these offences is
avarice, their victim is the State, and the mode of operation of the offender is
fraud and not force.®> Tax evasion is one of the most prevalent illegitimate activ-
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ities among the economic offences that are practiced by suppressing facts and
manipulating records by tax payers.

The criminalisation of an offence is meant to act as a deterrent for potential
offenders. Specifically, in offences under tax law, criminal sanctions are meant to
deter taxpayers from evading their tax obligations.’ One of the most prominent
criminal sanctions used to deter one from committing an offence, is by exercising
the power to arrest. The term ‘arrest’ ordinarily means apprehension, restraint, or
deprivation of one’s personal liberty.®

There is broad consensus that arrest provisions must be sparingly exercised,
and be accompanied with safeguards, oversight, and necessary authorisation. The
primary argument against conducting arrests is based on the cornerstone of the
basic human right of liberty. In addition to restraining one’s personal liberty,
arrests are said to undermine the fairness of trial, and increase the risk of a con-
fession or statement being coerced by torture or ill-treatment.’

However, it has also been widely acknowledged that the power to arrest a
person can be critical to a tax crime investigation.® The primary objectives behind
arrest have been noted to include the facilitation of proper investigation of the
offence; and the prevention of the arrested individual from committing any fur-
ther offences, tampering with the evidence, and making any inducement, threat
or promise to any person acquainted with the facts of the case so as to dissuade
him from disclosing such facts to the courts or to the police officer.”

In order to strike a balance between the maintenance of law and order, and
preserving the liberty of individuals, arrests are said to be justified only when it
is lawful, necessary and reasonable. While there is no straitjacket formula in this
regard, some of the circumstances that may warrant an arrest include cases where
the offence involved is grave in nature; the accused is a habitual offender or is
likely to commit further offences unless his movement is restrained.'

II. PowerR TO ARREST UNDER THE GST Law

Section 132 of the Central Goods and Services Tax Act, 2017 (‘CGST Act)
lists twelve offences that are punishable by imprisonment and/or a fine. The term
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of imprisonment and the amount of fine, is dependent on the amount involved in
the offence, or in some cases, the act committed by the offender.!” The provision
further categorises certain offences as cognizable and non-bailable, if the amount
involved exceeds INR five hundred lakh."”” These offences relate to persons who
supply goods or services without issuing invoices, or issue invoices without sup-
plying goods or services and thus wrongfully avail input tax credit; or to persons
who collect tax but fail to pay it to the government beyond a period of three
months from date on which payment becomes due.’* All other offences listed
under the Act have been categorised as non-cognizable and bailable."

Section 69 of the CGST Act appears to empower the Commissioner to
authorise any officer to arrest persons who he believes to have committed some of

the aforementioned offences.”

III. SAFEGUARDS AGAINST ARRESTS CODIFIED UNDER THE GST Law

From a perusal of the aforementioned provisions, it appears that certain
safeguards against abuse of the powers to arrest have been inserted under the

CGST Act itself.

First, the power to arrest has been granted only in respect of certain spe-
cific offences. These offences include cases where the act in question is commit-
ted with an intention to evade tax'
Government exchequer.”” In addition to the nature of the offence, the legislature

or where it results in monetary loss to the

has also added an additional layer of restriction on the power to arrest for most
first time offenders by stating that such power can only be exercised when the
aforementioned offences involve an amount exceeding INR one hundred lakh or
more.'® Notably, the aforementioned monetary threshold is not applicable to all
offences. In certain cases, the amount involved in the offence is not relevant. For
instance, in cases where any of the specified offences are committed for the sec-
ond time, the power to arrest is applicable regardless of the amount involved.”
Similarly, in cases where one commits or abets the commission of offences such
as falsification of records, or obstructing an officer from conducting his duty, or
tampering or destruction of material evidence, the amount involved is immate-
rial, and the power to arrest exists regardless.?’ Therefore, it appears that the grant
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of such powers under the CGST Act have been allowed based on the combined
assessment of the severity of the offence and the amount involved therein.

Second, safeguards in the form of pre-arrest authorisations have also been
inserted in the text of the CGST Act itself. As noted above, Section 69 of the
CGST Act permits the Commissioner GST to authorise arrests in certain cases,
based on the seriousness and the amount involved, but in all other cases, arrests
are to be conducted according to provisions of the Code of Criminal Procedure
(‘CrPC’).*" There appears to be an inversely proportional relationship between the
gravity of the offence in question and the safeguards applicable thereon. However,
the provisions still appear to comply with basic standards as even in cases of the
grave offences under the Act, the Commissioner who is a senior GST official is
permitted to authorise arrest only if he has reason to believe that a person has
committed an offence.”? This position was also affirmed by the Jharkhand High
Court. It was held that a Senior Intelligence Officer is not permitted to conduct
arrests under the CGST Act till the Commissioner records his satisfaction on ‘rea-
sons to believe’ authorizing him to arrest the assessee.”? The scope of the expression
‘reason to believe’ has been examined in several cases. The Supreme Court** held
that ‘reason to believe must not be purely subjective satisfaction and must have a
rational connection with, or a relevant bearing on the formation of the belief. The
insertion of the phrase ‘reason to believe’ demonstrates the legislature’s intention
to make an affirmative attempt to circumscribe the discretionary powers and per-
mit their exercise only in a bona fide manner, to further the interest of revenue.”
Thus, the discretion of the Commissioner to authorise arrest is in the most serious

offences listed under the CGST Act.

Third, the CGST Act also provides the process to be followed once arrests
are conducted by a central tax officer on the authorisation of the Commissioner.
The officer in question is required to inform the arrested person of the grounds of
his arrest and must produce such person before the Magistrate within twenty four
hours of arrest.? This is in line with the safeguards provided under Section 49 of
the CrPC and Article 22 of the Constitution of India.

IV. OTHER SAFEGUARDS AGAINST ARRESTS

In addition to the specific safeguards listed in the CGST Act, there are
several other principles that limit an officer’s power to arrest. In this section, the
authors briefly discuss some of these restrictions.

21
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Several provisions of the CrPC deal with arrests. Similar to the trend noted
under the CGST Act, under the CrPC too, the degree of authorisation required
before exercising powers to arrest, decreases as the severity of offence involved
increases. The CrPC confers wide powers on the Police officer to arrest a person
for cognizable offences.”” In such cases, arrests are permitted to be carried out
without first obtaining an order from the Magistrate.”® However, for non-cogni-
zable offences, a warrant from a Magistrate is required as a pre-requisite to the
arrest.”

While Section 41(1) of the CrPC appears to provide a certain degree of
discretion to police officers, its enactment has been limited through several judi-
cial pronouncements. Given that arbitrary arrests restrict one’s fundamental right
to liberty as guaranteed under the Constitution of India and causes incalcula-
ble harm to the reputation and self-esteem of the person,® it has been held that
the power to arrest, and specifically the power to arrest under Section 41(1) of
the CrPC must be exercised with caution and circumspection.®® Arrests without
the prior permission of the Magistrate should only be conducted in cases where
obtaining permission would unnecessary delay and defeat the purpose behind
the arrest.** Several landmark cases have also held that arrests must not be made
merely because doing so is within the officers’ powers.”® These powers should only
be exercised after reaching reasonable satisfaction as to the genuineness of the
complaint and that such arrest is necessary and justifiable.

Accordingly, Section 41-A of the CrPC provides officers with alternatives to
arresting a person in cases where an arrest may not be necessary. The provision
states that where the arrest of a person is not required, the police officer must
issue a notice directing the accused to appear before him. If the accused complies
with the terms of notice, he shall not be arrested unless the, for reasons to be
recorded, the police officer is of the opinion that he ought to be arrested.* It was
held by the Supreme Court that except in grave offences, arrest must be avoided
if police officer issues notice to person and such person complies with the notice
and ensures attendance whenever required.”

The CrPC also allows persons apprehending arrest for non-bailable offences,
to apply for anticipatory bail. The grant of anticipatory bail is an extraordinary
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power given to High Court and the Sessions Court under the CrPC, which
should typically be exercised sparingly and only in special cases.*® An order of
anticipatory bail can be passed after imposing suitable conditions and taking
factors such as nature and gravity of accusation, possibility of the applicant flee-
ing from justice, etc. into consideration.” The court, while granting anticipatory
bail needs to strike a balance between protection of individuals from unnecessary
humiliation and maintaining faith of the public in administration of justice.”® It
is relevant to note, that since the CrPC is a concurrent list subject, some Central
statutes and State legislatures have the power to exclude the applicability of the
anticipatory bail provision. This power has been exercised under the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989, as well as
the State of Uttar Pradesh. High Courts have been empowered to provide relief
in appropriate cases and they are given the discretion to decide the circumstances
under which grant of anticipatory bail is warranted. Therefore, to provide an ave-
nue for individuals apprehending arrest in cases where the CrPC anticipatory bail
provision under the CrPC is not applicable, judicial precedents have included the
option to hear such an application, within High Courts’ jurisdiction under Article
226 of the Constitution of India.*

Besides the aforementioned safeguards that prevent an individual from
being arrested, multiple safeguards also deal with protecting the individual once
an arrest has been made. For instance, Section 49 of the CrPC provides that
one shall not be subjected to more restraint than necessary to prevent his escape.
On similar lines, the Indian Constitution mandates that the person arrested is
informed of the grounds of arrest and must be produced before the Magistrate

within twenty-four hours of such arrest.*” Notably, an explicit provision requiring
the same finds mention in the CGST Act.”

Further, persons accused of committing an offence are guaranteed the
fundamental right to protect themselves against self-incrimination under the
Constitution of India.* This principle is also explicitly codified under Section 25
of Indian Evidence Act, 1872 (IEA’) which states that any statements made by
the person arrested to the police officer are inadmissible. Notably, this constitu-
tional safeguard is only applicable when the person in question is accused of the
offence in question. Therefore, in cases where an officer arrests a person for the
purpose of holding an inquiry into a commission of offence which he has reason
to believe has taken place, there is no formal accusation made, and thus Article
20(3) cannot be said to be applicable.*’ Similarly, Section 25 of the IEA is only
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applicable when the confession is made to a police officer. Judicial precedents
have held that the duties of Custom officer are substantially different from that
of a police officer, and merely because certain powers exercised by both class of
officers are similar, it cannot be said to qualify customs officers as police officers
within the meaning of Section 25 of IEA.* In another similar case, Central
Excise officers were also held not to be police officers as the power to file charge-
sheet was missing on which cognisance is taken by a Magistrate.”* Similarly, it
could be plausibly argued that CGST officers cannot be termed as police officers
as they are primarily concerned with prevention of tax evasion levied on supply of
goods and services and do not have the power to file charge-sheet. Thus, the pro-
tection under Section 25 of Indian Evidence Act will not be applicable to persons
arrested under CGST Act prior to when they are explicitly accused of the offence.

Lastly, wilful excess or unjustifiable use of powers by any authority with
respect to trial and confinement is punishable under Section 220 of IPC.%

V. APPLICABILITY OF THE SAFEGUARDS UNDER THE GST Law

While it is clear that the restrictions imposed by the Constitution of India
would prevail, the question of whether the GST law would be subject to the pro-
visions of the CrPC has been deliberated upon on several occasions.

In the pre-GST era, some legislations including the Central Excise Act
included a clear provision subjecting the power of arrest of Commissioner of
Central Excise to the provisions of CrPC relating to arrest.”” Further, a land-
mark case dealing with the power to arrest under the service tax regime held, that
while exercising the power to arrest, the safeguards mentioned in the CrPC as
well as Constitution of India must be taken into consideration.*® However nota-
bly, Section 69(1) of the CGST Act is silent on the applicability of provisions of
the CrPC prior to arrest even though the process after arrest has been specifically
subjected to the CrPC.

On a plain reading of the CGST Act, it appears that while the Legislature
meant to subject the post arrest procedure to the provisions of the CrPC, as far as
the process of the arrest itself is concerned, a conscious choice was made to devi-
ate from the provisions of the erstwhile law that referred to the CrPC. Therefore,
a clause similar to that of the erstwhile regime which subjected the process to
the CrPC has categorically been excluded. However, this interpretation does not
hold good juxtaposed against the settled position that when a special law is silent

4 State of Punjab v. Barkat Ram, AIR 1962 SC 276; Thomas Dana v. State of Punjab, AIR 1959 SC
375.
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on a particular point, the provisions of the general law would apply.* Thus, even
though the CGST Act does not specifically subject the provisions of arrest to the
CrPC, the principles enshrined under the CrPC will still be applicable.

It is relevant to note that when there is an inconsistency between the pro-
visions of two Acts, then the special law will prevail over general law.® While
admittedly, this rule is not absolute, it has been held to be applicable specifically
in cases where the legislature enacts a comprehensive scheme and deliberately tar-
gets specific problems with a specific solution.” The CGST Act being a special
law designed particularly to deal with the subject-matter of taxing supply of goods
and services it may be argued to be a self-contained code providing for special
procedures as well as enlisting offence. Therefore, in case of inconsistency between
provisions of CGST Act and a general law, the specific provisions of the CGST
Act will prevail over the CrPC. This concept is also expressly recognised under
Section 60-A of CrPC that provides that an arrest can be made in accordance
with any other law providing for the same.* For instance, Section 41 of the CrPC
differs from, and in some cases, even contradicts the procedure under Section
69(1) of the CGST Act. According to Section 41(2) of the CrPC, no person con-
cerned in a non-cognizable offence can be arrested, except under a warrant, or
an order of the magistrate. However, Section 69(1) allows the arrest of persons
involved in certain specified non-cognizable and bailable offences, without such
order or warrant. Therefore, in such cases, the CGST Act would maintain pri-
macy over the CrPC.

VI. CoNcLusiION AND KEy TAKEAWAYS

From a combined reading of the aforementioned enactments and judicial
precedents, it is clear that the power to arrest is subject to several restrictions
and limitations. However, the applicability of these safeguards to the CGST
Act requires further deliberation. While the Constitutional safeguards are ubiq-
uitous, some pertinent questions regarding the applicability of the CrPC remain
unanswered.

As noted above, theoretically, it is clear that in matters relating to arrest,
the CGST Act would prevail over the CrPC, to the extent that an inconsistency
between the two exists. However, for practical purposes, determination of whether
there indeed exists an inconsistency between the provision of the CrPC and that
of the CGST Act is a question of interpretation and may lead to litigations.
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0 LICv. D.J. Bahadur, (1981) 1 SCC 3155 Raval and Co. v. K.G. Ramachandran, (1966) 2 ML] 68.
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For instance, there are strong arguments both in favour of, and against
the applicability of Section 41-A of the CrPC on Section 69 of the CGST Act.”®
On the one hand, it is plausible to argue that since Section 69 of the CGST Act
uses the expression ‘may’, it appears that while it empowers the Commissioner
to authorise the arrest of persons who have allegedly committed certain specified
offences, it does not mandate such authorisation. Therefore, it may be argued that
since the CGST law is silent on the process to be followed if a Commissioner
believes that it is not necessary to authorise the arrest of a person under Section
69(1), the provisions of Section 41-A of the CrPC would be applicable. However,
the argument against the applicability of Section 41-A of the CrPC stems from
the rationale offered by the Law Commission Report that suggested the intro-
duction of the provision. A review of the Law Commission Report*®, along with
the provisions of the Code of Criminal Procedure (Amendment) Act 2008, gives
the impression that Section 41-A of the CrPC was only meant to apply to the
offences under Section 41(1)(), and not as a general guiding principle applicable
to all arrests made under the Code. This argument may be further strengthened
by the placement of the proviso which was inserted to clause (b) specifically, and
not the whole of Section 41(1). Certain judicial precedents also hold that Section
41-A of the Code has no applicability on the offence committed under Section
41(1)(ba) of the Code.”® Moreover, it is clear that the offences listed under Section
41(1)(b) are either less severe than other offences contained in sub-section (1) such
as those under clauses (b2) and (h); or allow police officers the maximum amount
of discretion in deciding if an offence has been committed as compared to other
offences listed in clauses (2), (¢), or clause (¢). On the other hand, the offences listed
under Section 69(1) of the CGST are the most severe under the Act. In fact, the
GST Council specifically carved out a special arrest procedure for these offences.’

One cannot stress enough on the importance of limiting an officer’s pow-
ers to arrest, through adequate safeguards. That said, subjecting a special statute
listing certain specific offences, to the general provisions of the CrPC, may often
cause the intention of the legislature to be diluted as demonstrated in the case of
Section 41-A above. It is therefore imperative that when special statutes incorpo-
rate arrest provisions, they either specifically incorporate the safeguards mentioned
in the CrPC and other general statutes within their scope, or categorically exclude
the same if there is a reasonable justification to do so. The latter option however
should be exercised with immense caution and must not contradict the constitu-
tional mandate.



